
STATE OF DELAWARE
 

PUBLIC EMPLOYMENT RELATIONS BOARD
 

AMERICAN FEDERATION OF STATE, COUNTY 
AND MUNI CIPAL EMPLOYEES , CO UNCIL 81, 
LOCAL 459, 

Petitioner, 

v . 

NEW CASTLE COUNTY, 
Respond ent. 

)
)
)
)
)
)
)
)
) 

U.L.P. No. 96-03-174 

BACKGROUND 

Th e Am eri can Federati on of State , Count y and Mun icip al Emplo yees. Council 81 , 

Local 459 ("A FSCME" or "U nio n") is an employee organiza tion within the meanin g of 

Sectio n 1302(h) of the Publi c Empl oyment Rel ation s Act ("PERA"), 19 DeI.C. Chapter 

13 ( 1994). AFSCME is the excl us ive bargainin g repr esentati ve of employees in New 

Castle Count y within the meanin g of Section 1302(i). 

Ne w Ca stl e Count y ("C ounty") is a pu bli c empl oyer within th e meanin g of 

Section 1302(m) of the PERk 

FACTS 

Th e Union an d Co unty are parti es to a co llec t ive bargainin g agreem ent for the 

peri od Apr il L 1994 to March 3 1. 1997. 1 Cont aine d in the Agreem ent is a four (4) ste p 

grievance procedur e culminating in binding arbitration. 

Thi s agr eem ent wa s exec u ted by repr esenta tive s of the parti e s on Februar y 27, 
1996 . Sec tio n 12 1 of thi s agr eement pr ovid es that its term s wer e retroa cti vel y 
ef fec t ive on April I , 1994 . The Co unty and AFSCME were parties to a prede cessor 
agreement with a term of Febru ary 18, 1992 throu gh March 3 1, 1994. All mat erial 
portions of the grieva nce procedure provisions of these agreements are identical. 
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On May I. 1991. the County adv ised the Union that it was revising the cl ass 

specifica tio ns of certai n class ifica tio ns by requirin g that ce rta in emplo yees possess a 

valid Comm erci al Dr iver ' s Licen se ("C OL") by April I. 1992 . Thereafter . periodi c 

com mu nica t ion occ urred betwe en the partie s co nce rni ng the new req uire ment and 

its impact upon the pay grade of the affected employees. 

On June 29 . 1993, the Union filed the fo llow ing sys te m-wide grieva nce alle gin g 

a v iolation of Section 44 (a) and (b), of the collective bargaining agreement. 

On May 17. 199 3, the Union grie ....ance cha irman respond ed to th e 
Dir ect or of Per sonnel co nce rn ing hi s letter of Apri l, 199 3 about COL 
license. At that time the Union requested a classif icat ion review. As of 
this date we still have not had your respon se . Remed y Sought : Nego tiate 
a new rate of pay for classes in....olved. 

Th e grie....ance was heard at Step Two of the grievance proce dure on Septemb er 

9, 1993. The Step Two answer dated September 16, 1993. provides: 

A licen se above and beyond the regular dri ver' s license ha s always been 
required for these c lass ifications. The CDL is a cha nge, at the national 
level , to the type of licen se requ ired which repl aced the orig inal C lass B 
and C licenses. It is nor a subs tan tia l cha nge to the d uties and 
responsibility of these class specifications. 

On Februar y 27. 1996. the Union appealed the griev ance to Step Three of the 

grievance procedure which prov ides for a hearing before a Hearing Officer. 2 

In a decisio n dat ed March 11. 1996, the Hearing Offic er rej ected the Co unty ' s 

argu ment that the grievan ce was not timely filed under Sect io n 12 of the co ntractual 

gr tev ance proced ure . Co nce rn ing the und er lying subs ta n tive Issue. the Hearin g 

O ffice r found that the COL requi rement co nstituted a subs ta ntia l change in the cl ass 

2 Section 14(d) of the parties collective bargaining agreement provides: 
The Cou nty shall app oint the Hearin g Office r. The Un ion shall have the 
right to disapp rove of the person appointed by the County. l f the Union 
d isapp roves, the County sha ll conti nue to appoi nt pe rson s unu! suc h 
ti me as an indi vidual is appoi nted who meets with the Un ion' s approval. 
The Hear ing Off icer shall serve for one year at whic h time the Hearin g 
Offi cer must be reapp oint ed or repl aced with the Union having the same 
right of disapproval. 
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speci fica tio ns invol ved and awa rded a o ne ( I) pay grade increa se for th e af fec ted 

classifica tions retroactive to July 28, 1992. the effective date of the requirement. 

On Mar ch 15. the Cou nty ad vised the Unio n tha t it was appeal ing the dec ision 

of the Hearing Officer to arbitration. 

On March 20 , 1996. the Unio n filed an unf air labo r prac tice cha rge with the 

Publ ic Empl oyme nt Re la tion s Board ("'PERB") a lleging that becau se the de ci sion by 

t he Hearing O ffice r is fin a l an d bi nding up on the part ies. the Co unty 's fa ilu re to 

co mply wi th the Hear ing Officer ' s deci sion con sti tutes a pe r se vio latio n of 19 DeI. C . 

§130 7( 1) and (5 ). 

On March 29. 1996. the Count y fil ed an act io n 10 Chance ry Court req uesting 

tha t the Co urt vaca te the Hearin g Offi cer' s award or, In the a lte rna tive determi ne , 

that his decision is appea lable to arbitration. 

On May 1. 1996. the County appeale d the dec ision to a rbitra tio n pro test ing the 

Hearing Offi cer' s deci sion as to both the timeliness of the gr ievance and the merit s of 

the underlying subs tantive issue . On May 13, 1996. the Unio n ad vised the America n 

Arbit ra tio n A ssoc iati on , the ad mi n istr ati ve age ncy re spo ns ible fo r proce ssin g t he 

ap peal. of its obje ction to the app eal cla iming that the substantive iss ue is not subjec t 

to a rbit ra tion. Th e Unio n, however . agr eed to part ici pat e I II the arbitrat ion process 

pr o vided the hearin g wa s bif urcat ed so tha t the issue o f ar bitr abi lity cou ld be 

ad d re ssed indepe nde ntl y from th e tim elin ess and subs ta n t ive is sues rai sed by the 

County in the appea l. 

Applicab le Commct Provisions 

GRffiVANC DURE EPROCE
10.	 (a) An y grieva nce or di sput e whic h may arise be tween the part ies 

co nce rn ing the ap p lica tio n o r int er pr e ta t ion o f this agr ee me nt 
sha ll be tak en up in acco rda nce with the pr oced ur e o utli ned 
below . 

POSITION CLASSIRC ATION 
44 .	 C lassificatio ns withi n the bar gain ing uni t sha ll be In acco rdance 

with the following: 
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(a) New class if icatio ns or any exisung class ifica tio n in which the 
}

cl ass speci fication is substan ti a lly changed, shall be ev aluated by 
the County and the class a llocated and a rate of pay es tab lis hed. 
The Co unty shal l not ify the Unio n of the class a lloca tio n of the 
ne w or cha nged c lass ' spec ificat ion a nd the rat e of pay 
es tabl ishe d therefore, and shall also provide a co py of the cl ass 
spec ifica tion to the Unio n for in for mati on al purpo ses . If the 
Unio n disag rees with the rate of pay so es tabl ishe d, th e County 
sha ll be so notif ied within fi fteen ( 15) wor king days by th e 
Unio n in wr iting; and suc h not ific ati on shall co ntai n a rep ort 
whic h incl udes a sta teme nt of jus tificat io n for rejec t io n of th e 
allocat ion of the class to the rate of pay. The pa rties sha ll the n 
commence co llective barga ining on the rate of pay. If agree me nt 
is not reached within ten ( 10) work ing days, the Union, thr ou gh 
the Presid ent of the Local , may subm it the di sput ed wa ge rat e to 
the Hearing Office r for de te rminat io n which shall be fina l and 
bi ndin g on the Co unty and the Union. For purposes of resol vin g 
issues that arise under para graph 44( a), the Hearin g Officer shal l 
have authority to set the rate of pay. 

(b) A classi ficat io n rev iew may be init iat ed by an e mployee 
re questing that the Pe rsonnel Direc to r review th e Emp loyee's 
classi ficatio n. The Departm ent Directo r shall, wi th in fiftee n (15 ) 
working days , subm it his/ he r co mmen ts, if an y, to th e Perso nne l 
Director. Any employee alleging Improper class if ica tio n ba sed 
upon th e du ties and responsi bilit ies as se t forth in the c lass .,spec ification then effec tive, if not cor rec ted, shall have thev -n ght 
through the Union to subm it a grievance at Step Two of the 
G rievance Procedure prov ided an appeal has not bee n filed 
within three (3) months. 

PRINCIPAL POSlII QNS OF THE PARTIES 

COUNTY: The County maintain s that the PERB is without j urisdiction to ei ther 

compe l the County to ap peal the dec ision of the Hearin g Of ficer to ar bit rat ion , to 

implement the Hearing Off icer 's dec is ion and/or make payment. the reu nder. The 

Cou nty main tains that because an action is pending III Chance ry Court 10 , inte r alia, 

vacate the decision of the Hearing Off ice r, the PERB is without ju risd ictio n to process 

the unfair labor practice charge. 

Conce rn ing the un derl yi ng subs ta ntive issue , the Coun ty con tends th at it 

cannot have vio late d the Act, as a lleged, by appeal ing the dec isio n of the Hearin g 

Officer to either the Court of Chancery or to arbitration. 
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Th e Co unty further argues that consist ent with prio r PERB dec isi on s the 

unfair labor prac tice pe tition should, at the very least. be de fe rred .to the arbitr ati on 

process as set forth in the negotiated grievance procedure. 

U NI O N : The Union maintains that the broad gram of author ity to the PERB set 

forth in 19 DeL e , § 1301(3 ) of the PERA ; the ex istence of the unfair labor prac tice 

provi sion set forth in Sec tion 1307; and, the spec ific grant of author ity se t forth in 

Sect ion 1308(b) to fas hion remedial orde rs that inclu de the spec ific author ity to issue 

a cea se and des ist orde r app ropriate affirmative actio n necessary to effec tuate the 

policies underlying the PERA, 

The Unio n argues that the langua ge of Sec tion 44 (a ) is clea r and unamb iguous 

insofar as it conf ers upon the Hearin g Office r authority to estab lish the appropria te 

pay rate result ing from a substantial change in a j ob spec ificatio n which is final and 

bind ing upon the par ties . By fai ling to ab ide by the Hearing Offic er's decision. the 

County has com mitte d a per se violation of the dut y to bargain in go od fai th as well as 

an att em pt to inter fe re with rights gua rantee d under the PERA, (Sect ions 1307(a)(l ) 

and (a)(5), respectively) 

ISSUES 

I . Does the PERB have juri sdi cti on to process and dec ide the unf air la bor 

practice charge? 

2. If so, is there prob able ca use to beli eve the County ha s enga ged or I S 

engaging in conduct in violation of 19 I.kl...C..§ 1307(a)(1) and (a)(5). as alleged'? 

DISCUSSION 

ISSUE NQ, I: The County offe rs no author ity supporting its co ncl usion that the 

PERB lack s j ur isd ict io n to process the unf air labor practi ce char ge filed by the 
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Uni on. Nor has it petit ioned the Court of Chancer y to slay the processing of the 

complaint by the PERB. 

Th e PER B has previou sly co ns ide red a llega tions of uni late ral change in a 

man dator y subje c t of barga in ing, incl udi ng the grie vance proced ure , and co ncl ude d 

that suc h changes con stitut e a per se vio lation of the dut y to bargain in good faith , as 

se t fonh in Sec tion 1307(b)(2) of the PERA. Indian Ri ver Education Associa tjon , DSEA 

v. Bd. of Edyca tion, Del.PERB, ULP 90-09-053 (1991, PERB Binder 674 ),3 Con sidering 

the broad grant o f autho rity conferred upon the PERB by the § 130 1(3) o f the PERA ; 

the du ty imp osed upon the part ies at § 1302(d) to barga in over "terms and con diti ons 

of empl oyment ;" that "term s and condi tion s o f employ ment" include s the "grievan ce 

procedur e," (§ 1302( q)); that refu sing to bargain in good faith co nstitutes an unfair 

labor pra cti ce , (§ 1307(b)( 2)) : and the spec ific grant of authority to the PERB to 

remedy unfair labo r practi ces. (I 308(b»), in the ab sence of an order from the Court 

enj o inin g the proce ssin g of the insta nt char ge there is no ba si s j ust ify ing the 

PERB's refusal to process the charge. 

ISSUE NO.2: Appeal tQ ArbitratiQn: The essence of the Union' s argument that 

the Hearin g O fficer's decis ion is not appealable to arbitration is se t forth at page 6 of 

its Opening Brief before the PERB, which provides: 

It is submitted that the language of §44(a) is clea r and unam biguous, and 
the Hearing Officer ' s deci sion was to be final and bind ing includ ing his 
decision on the wage rate. The status quo under the CSA as establi shed by 
the langu age of §44(a) is clear and unambiguous. Any thing less than 
promp t and com plete imp leme ntation of the Hearin g Offi cer ' s fin al and 
bmdin g deci sion in the grieva nce filed by the President of the Local is a 
change in the status quo and is a per se violation of 19 De l.C . § 1307( b)( l) 
and (2). There is no provision for the Cou nty to app eal the fina l and 
binding decis ion of a Hearing Officer under §44(a). 

3 Prior PERB rulings decid ed under the Public School Empl oyment Relatio ns Ac t, 14 
DeI.C . Chapter 40 ( 1982), and/o r the Police O ffice rs and Firefi ght er s Empl oymen t 
Rel ati ons Act , 19 De I. C . Chapter 16 ( 1986) are co ntro lling to the ex tent that the 
relevan t provisions of those statutes are ide nt ica l to those of the Public Empl oyment 
Relat ions Act. 19 Del. e , Chapter 13 ( 1994). Council 8 1. AFSCME, AFt -CIQ v. Stale of 
Delaware, Div, of Hiih wayS. DeI.PERB. Ul P No. 95-0 1·111 (1995. PERB Binder 1279). 
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Th e impa ct of the " fina l and bind in g" prov isio n o f §44( a) upon th e c urre nt \ 

disput e is not as clear as the Union argue s . The initi al grieva nce does not all ege a 

s ingu lar vio lat ion of §44( a). It al so alleges a violation §44( b). No t on ly does the 

grieva nce a llege violati on s of bot h §44( a) and (b), the Hear ing Off icer ref er s to eac h 

section in both his statement of the issue and decision: 

ISSUE: 
Did the Co un ty vio late Secti on 44 (a),(b ) of the Co llec tive Bargainin g 
Agr eem ent when it deni ed a rate of pay incre ase for all Count y 
e mp loyees requi red to mai nta in a new Co mme rc ial Dri ver s Licen se 
(COL) as a condition of employment. If so. what shall be the remed y? 

DECISION: 
In view o f th e fac t th at Loca l 4 59 filed a grieva nce a lleg ing a 
viola tion of Sec tio n 44{a) and (b) of the Ag reeme nt. the decision of 
the Hearin g Office r is fina l and bi nding and I am au thor ized to se t 
the rate of pay. 

For a ll pr act ic al purp oses . §44( a) and (b ) are separa te . ind ep e nd ent , an d 

mu tu all y e xc lus ive pr o vision s. Unli ke §44 (a ). §44( b) ad d re sse s th e subj ec t of 

cl assifi cati on review based not on su bsta ntia l cha nge but up on the ex is ting j ob 

respon sibi liti es. Secti o n 44 (b ) a lso establ ishes a procedu re for proc essi ng d isput e s 

ari sin g. th er eu nder . which IS diff erent fr om the proce dure for pro cessi ng d ispute s 

arising under §44(a). 

The affi davit of Patricia Lu tz. which acco mpan ied the Co unty's Answe r to the 

unfair labor practice cha rge provides. in relevant part, at paragraph 6: 

On May I , 1991 . th e Coun ty re vised the c las s spec ific a tio ns of th e 
Positi ons to co mp ly with the req uirem ents of the Unifo rm Comm er cial 
Driv er ' s L icense Act (" Uniform Act ") and the Co mme rcia l Motor Vehicle 
Act o f 1986 ("C MV SA·') . On that same date. the Co unty. pursua nt to the 
req uir em ent s of Subpa rag raph 44 (a) of the CBA. inf orm ed the Un ion o f 
the revisions. 

Ms . Lutz' leit er evide nces the Co unty ' s under sta nd ing th at it was in vol ved in 

§44(a ) s ituatio n whic h presu ppose s the presence of subs ta ntia l cha nge. The Co unty , 

howe ver , ha s co ns is te nt ly ma in tained th at the requi rem en t fo r a COL doe s not 
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co ns ti tute a subs tantia l cha nge In th e j ob spec if ic a tio ns o f th e aff ect ed 

classifications. 

Sec t io n 44 (a ) autho rizes on ly tha t a pay ra te d isp ut e re sult ing from a 

substan tia l cha nge in job respon s ibiliti es be submitted to th e Hearin g Officer who 

has the au thor ity to set th e rate . The prov isio n is si lent as to th e Hearin g Office r' s 

authori ty to de ter min e th e pres enc e of subs tant ia l change. The re is . th erefor e , 

arguabl y an issue co nce rn ing the auth orit y of the heari ng offi cer to dete rmin e the 

pre sen ce o f su bs ta nt ia l change as a prerequi site to orderin g a rat e adju stm ent 

pursuant to §44(a). 

No griev ance need be pro cessed th roug h th e negot iate d griev ance procedur e 

under §44(a). Rath er, ..... the Unio n, through the Presiden t of the Local , may sub mi t 

the disp uted wage rate to the Heari ng Officer for det e rmina tion which sha ll be fina l 

and bind ing on the County and the Union." Thi s matt er wa s not submitted d irec tly to 

the Hear ing Office r; ra the r, the co urse action und ert aken by the Union wa s to fil e a 

grievance co mmenc ing a t Step T wo of the grieva nce procedure . as provid ed for by 

§44(b) . 

Unde r §44( a). the rate set by the Hearin g Offic er is fina l and bind ing and no 

ap pea l to a higher ste p of the grievance proc edu re, i.e., a rb itra tio n is perm itted. 

Under §44( b ), a griev ance is fi led com me nci ng a t Step T wo of th e gr ieva nce 

proce d ure wh ich . in the absen ce of restri ct ive language . is app ea lable to th e high er 

steps in the proced ure. including arbitration. 

II is appa rent th at to resol ve the issue of the a rb itra bility of the Hear in g 

Office r's dec is io n requ ires a det ermin ati on of whe the r the under lyin g fact s ra ise an 

issue under §44(a) or §44(b) of the co llective bargaining agreement. 

The partie s have agreed at § IO(a) of the collective bargaining agreemen t that: 

An y grieva nce or di sput e which ma y arise be twe e n th e par tie s 
co nce rning th e appl icati on and int erpr etati on o f thi s ag reeme nt 
sha ll be tak en up in acco rda nce wit h th e pr ocedu re outl ined 
below. 
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Th e procedur e negotiated by these part ies cons ists of the follo wing : SIEPONE 

(De pa rt me nt Dir e ct or or Ac t ing De partm ent Dir ect or ); ST EP TWO (Chie f 

Admin istrati ve Offi cer or Actin g Chief Ad mini strati ve Offic er-Di rect or o f Personne l 

or Acting Direct or of Per sonne l); ST EP THRE E (Hearing Offic er); and STEP fOUR 

(Arbitration). (e BA. sections 12 · 15). 

Th e PERB has previously declined to involve itsel f in ma tte rs of cont ractu a l 

inter pre tat ion , hol ding tha t the exc lusive forum fo r resol vin g issues in volvin g th e 

int erpr etati on and/o r app lic atio n of th e co llec t iv e bargainin g agr eemen t is th e 

negoti ated grieva nce procedu re. The fact s of this matt er do not wa rra nt a de viation 

from this position. 

The Unio n has ag reed to par ticipat e In the arbitrati on pro cess so long as the 

issue of arbitr abilit y is resol ved pri or to a co ns ide ration of th e underlying issue and 

th at proce ss deser ves 10 proceed . If th e arb itrator rul es th at the deci sion of the 

Hear ing Off icer is not arbitra ble the matt er is close d. If , on th e othe r hand , the 

arbit rat or det erm ines that th e Hearing Offi cer ' s decision is arb itrab le, he or she can 

then proceed to consider the issues raised by the County in its appeal. 

App eal to Ch ancery Court: The Action filed by the County with Cha ncer y 

Court on March 29. 1996. occurred ni ne (9) da ys aft er the fil ing of the unfair labor 

practice ch arge by the Union on April 20 , 1996, and is not , therefo re, at issue before 

the PERB. 

The Court of Cha ncery has in the past accept ed jur isdi ct ion to rev iew a labor 

arbitra tio n deci sion . Wilmin &ton v. WilmjD&tQn Firef igh ters. Local 1590 . Del. Supr.. 

384 A.2d 720 ( 1978). In accep ting j urisdiction. the Court has adop ted a narrow scope of 

rev iew limit in g co ns ide rat ion to quest ions invol vin g whe the r th e arb itra to r 's awa rd 

"evid en ce s a ' ma nifes t di sr egard ' for the te rms of the cc r urac t" o r "that th e 

ar bitra tor ' s reasonin g is 's o pa lpab ly fault y tha t no j ud ge , or group of jud ges , co uld 

eve r co nce ivably have made such a rulin g." State v, Co uncil No. 8 1. AF L-C IO, Local 
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Q.1Q...Del. cn., C.A. 609 7, Marvel, C. (May 20, 198 1) See also State v. Pu bli c Empl oy ees 

Council 8.1, AFSCME, er. aI., Del. o. C.A . No. 8462, Jacobs, V.c. (Jan. 7, 1987). 

Wheth er the pa ssage o f the PER A creat ing th e Publi c Employment Re la tions 

Board impacts the limi ted right to jud ic ial review of a labor arbit rati on award and 

wheth er a fina l and bindi ng deci sion issued by a Hearin g Offi cer in a wage rate 

di sput e pursuant to §44 (a ) IS sig nifican tl y diff erent from a fina l and bi ndi ng 

deci sion of an arbitra to r so as to preclud e judi ci al review of the fo rmer are question s 

properly addressed by the Court. 

DECISION 

Issue No. I : Th e PERB has jur isdict ion to process th e ins tant unfa ir labor 

practice charge. 

Issue No. 2: There is no pro bable cause to beli eve that an unfa ir labor pract ice 

has occurred and this charge is, therefore. dismissed. 

IT IS SO OR DERE D. 

DATED : October 18. 1996 /sIChad es D. Loll/!. Jr. 
CHARLES D. LONG, JR. 
Executive Director 
Del. Public Employment Relations Bd. 
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